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Welcome to the first 2020 edition of the
Hogan Lovells Africa Newsletter

To start off, we take a look at the competition law developments which continue to gain traction
in Africa. Then we move on to focus on the regulation of Cyrptocurrencies in Africa and China.

We have two arbitration articles in this edition; the first one looks at the proposed amendment
of Nigeria’s federal arbitration law and examines how this could improve the arbitration landscape
in Nigeria significantly; and the second discusses the choice of a Mauritian arbitral institution.

At Hogan Lovells, we work with some excellent local firms across this continent, and offer secondments
to some of the lawyers from these firms. This edition includes two articles written by some of these
recent secondees. In the first, Nour El-Deen Al-Senawy from Zulficar & Partners in Egypt, takes

alook at Egyptian’s new Sovereign Wealth Fund: Partnerships for Sustainable Development.

Then we have a great feature which focuses on doing business in Kenya, Nigeria and Zambia, written
by three other secondees: Diana Almadi (Kenya Revenue Authority), Josephine Udonsak (ACAS-Law),
and Mulopa Ndalameta (Musa Dudhia & Co.).

Our pro bono work across Africa is important to us, and so we follow on with an article taking a look back
over our five year partnership with SPRING.

The recent events section kicks off with an insightful article written by our Head of Africa,

taking a look at the UK’s Africa agenda following the UK Africa Investment Summit we attended
last month, which was hosted by the UK Prime Minister, Boris Johnson in London. We then finish
with a feature about the relaunch of our Johannesburg office at the end of last year.

And before you go, don’t forget to read about the details of our upcoming events and some of our recent
work on the continent.

We hope you enjoy this edition of the newsletter. As always, please get in touch if you have any questions
or comments.

The Hogan Lovells Africa Team

. Andrew Skipper Alison Diarra
Partner, Head of Africa practice Lawyer — Africa Network Manager
T+44207296 2923 T +44 207296 2845

andrew.skipper@hoganlovells.com alison.diarra@hoganlovells.com

Abena Poku

Senior Marketing & Business
Development Manager - Africa
T +44 207296 5538
abena.poku@hoganlovells.com
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Competition law developments in Africa

Competition law is continuing to gain traction in Africa, and it is also developing as
countries update their competition legislation. We set out below some developments

across Sub-Saharan Africa.

New competition legislation

Pursuant to the enactment of Angola’s
Competition Act in 2018, Angola’s Competition
Law Regulation was approved in October 2019.
The Act prohibits various restrictive practices,
including abuse of dominance; abuse of
economic dependence; and agreements between
undertakings, including concerted practices

or decisions, that have as their object or effect,
the restriction of competition. The Act also
regulates mergers, requiring notification prior
to implementation of transactions involving
undertakings which have a turnover above

a certain level’, or where the combined entity
will have a market share of 50% or more.
Parties found to have contravened the Act will
be liable for a penalty of up to 10% of their
annual turnover for the preceding year for
prohibited conduct, and up to 5% for failure

to notify a merger.

Nigeria has also introduced competition
legislation by way of the Federal Competition
and Consumer Protection Act (“FCCPA”) which
was signed into law in February last year.

The regulatory body is the Federal Competition
and Consumer Protection Commission
(“FCCPC”), which will review all mergers and
business arrangements? to ensure that these
arrangements do not distort or impede the
markets. Guidelines regarding merger thresholds
are yet to be set by the FCCPC. On 13 November
20109, guidelines were introduced to provide for
merger filing procedures in relation to foreign

to foreign mergers having a Nigerian component.
The FCCPC will also monitor prohibited conduct
such as abuse of dominance and restrictive
agreements which have the effect of preventing,
restricting or distorting competition. The penalty
for contravening these provisions is up to

10% of a company’s annual turnover, as well

as imprisonment and/or a fine for individuals

of up to 10 million Nigerian Naira for particularly
egregious offences such as cartel conduct.

From a regional perspective, on 31 May 2019,
ECOWAS launched its regional competition
authority in Gambia. The regional competition
authority has been established to implement
the regional competition rules Which were
adopted in 2008 but which had not until now
been enforced. It is our understanding that
the core mandate of the regional authority will
extend to keeping under review, commercial
activities in the Community market to identify
practices which may distort competition or
which may adversely affect the economic interest
of consumers.

There are a number of countries in Africa with
plans to introduce competition legislation,
including Ghana, Uganda and South Sudan.

Amendments to competition legislation

South Africa has enacted an Amendment Act
which was signed into law in February 2019,
introducing wide ranging amendments to

its competition legislation. The Amendment

Act seeks, among others, to address the

issue of economic concentration and to drive
transformation in the South African economy.
Some important amendments include:

the enhancement of the market inquiry process;
and amendments to the abuse of dominance
provisions, aimed at protecting small businesses
and those controlled by historically disadvantaged
persons; including the introduction of buyer
power provisions. From a merger control
perspective, an important change is the proposed
introduction of a committee of cabinet members
and public officials which will, in parallel with the
analysis by the competition authorities, consider
proposed acquisitions by foreign firms which may
adversely affect South Africa’s national security
interests. The Amendment Act also does away with
the so-called “yellow card” for certain first-time

1 Turnover of 450 million Kwanzas, if their combined market share is between 30% to 50% of the Angolan market, or otherwise combined turnover

of 3.5 billion Kwanza.

2 Before the enactment of the FCCPA, mergers were regulated by the Securities and Exchange Commission.
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offences, and penalties of up t010% of the firm’s
annual turnover or exports in South Africa

may now be imposed for all first-time offences.
The maximum penalty for repeat offenders

has increased to up to 25% of the firm’s annual
turnover or exports. Some provisions are yet to

be brought into effect, but Regulations regarding
Price Discrimination and Buyer Power have been
published, as have draft Guidelines on these issues.

Botswana has also amended its competition
legislation, with the President of Botswana

having assented to new legislation in April 2018,
which came into effect on 2 December 2019.

Of significance is that the new legislation prohibits
restrictive horizontal practices such as price fixing,
market division and bid rigging. It also introduces
the concept of personal liability, with directors

of companies engaged in cartel conduct

facing the risk of a fine of up to BWP 100 000
(approximately USD 10 000) or imprisonment

for up to five years or both. In addition, the new
legislation has expanded the abuse of dominance
provisions to include; predatory conduct, tying
and bundling, loyalty rebates, margin squeeze,
refusal to supply or deal with other enterprises,
including refusal of access to an essential facility,
requiring or inducing any customer to not deal
with other competitors, discriminating in price

or other trading conditions and exclusive dealing.
In instances where an enterprise has failed

to notify a merger or implemented a merger before
approval, the enterprise may attract a penalty

of up to 10% of the purchase consideration or

the combined turnover of the merging parties.
Public interest is also given more prominence.

Kenya also introduced amendments to its
competition legislation relatively recently,

in December 2016. Like South Africa, the abuse
ofbuyer power has been recognised as a restrictive
trade practice and is prohibited. Guidelines

on this topic were recently issued, and the CAK
has also formed a specific Buyer Power Unit

to monitor compliance, with contraventions
attracting financial penalties and the possibility
of imprisonment not exceeding five years.

As regards mergers, while previously all mergers
required some form of notification to the CAK,

in 2018, Kenya introduced thresholds below
which firms would be exempt from filing a

merger notification, although these are still quite
low — 500 million Kenyan Shillings (“KSH”)
(approximately US$ 4, 947, 000) combined assets
or turnover of the parties in Kenya. Where mergers
fall above that threshold but below KSH 1 billion, a
somewhat simplified process is applied. Zimbabwe
is also in the process of amending its legislation,
although this has been in the pipeline for a while
but has not yet been finalised.

Corporate Leniency Policies

A number of countries have introduced a leniency
policy in an attempt to encourage whistleblowing

of competition law contraventions. One recent
example is Namibia, which launched its Corporate
Leniency Policy (“CLP”) in respect of cartel activity
in October 2018. Although a leniency applicant

will not be subject to adjudication in the High Court,
the CLP states that the granting of leniency will not
protect the applicant from criminal or civil liability
as result of participating in the cartel conduct.

Mauritius recently made changes to its leniency
programme. In January 2018, the CCM amended
its CLP, which now affords initiators amnesty

by allowing them to approach the CCM for leniency
in return for a 50% reduction in the penalty.

Conclusion

It can be seen that competition law is a focus

of many African jurisdictions. Companies doing
business in Africa would do well to take note of these
developments, and ensure that they comply with the
various laws in place across the continent, to avoid
the costly consequences of having been found to
have contravened the provisions of the legislation.

Lesley Morphet

Partner, Johannesburg
T+27110526115
lesley.morphet@hoganlovells.com
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Regulating cryptocurrencies in Africa and China

The 2019 United Nations Conference on Trade and Development’s World Investment
Report, indicates that between 2013 and 2017, Chinese direct investments in Africa
grew by 65%, placing China among the top five direct investors in Africa after France,
the Netherlands, the U.S. and the UK. In the wake of the African digital transformation
in financial (especially payment) services and the expanding cryptocurrency markets,
does the regulatory framework, or lack thereof favour a convergence of interests

between China and the African continent?

China: blanket ban on
cryptocurrencies and promotion
of blockchain-based innovation

In October 2019, President Xi Jinping gave

a speech describing blockchain as an “important
breakthrough in independent innovation

of core technologies” and calling on the country
to become a leader in this technology. Xi Jiping’s
endorsement of the technology contributed to a
surge of the Bitcoin and Ethereum value, despite
the fact that virtual currency had been prohibited
in China since 2017.

The China ban on cryptocurrencies was preceded
by a series of warning messages from the regulators.
In 2013, faced with the speculative Bitcoin bubble
and the risk-taking behaviour of some Chinese
investors, the Central Bank, along with other
regulators in banking, securities and insurance,
advised against Bitcoin transactions. They indicated
that Chinese financial and payment institutions
were not allowed to engage in any activities

related to bitcoin and had to report any suspicious
transactions involving virtual assets that may be
connected with fraud, gambling, money laundering
or other criminal activities.

However, these initial measures could not curtail
the nationwide cryptocurrency fever boosted

by numerous Initial Coin Offering (ICO) projects.
According to the report issued by the Chinese
Internet Financial Risk Assessment Platform

on ICO development in the first half of 2017,
approximately 65 projects raised up to USD 373
million, representing 20% of the total amount
raised by ICOs across the globe. It turned out
that the majority of those ICOs were scams and
the increasing impact on the Chinese economy
and social security led the country regulators to
step in with an overall ban on ICOs. In September
2017, the Central Bank and other regulators jointly

issued a statement on the risks of ICOs, referred

to as “unauthorised and illegal public fundraising”,
which prohibited any individual or legal entity
from conducting ICO-related activities, including
operating cryptocurrency exchanges and providing
related marketing and advertising services.

The ICO ban caused a short-term decline in
cryptocurrency use and pushed Chinese platforms
to go abroad. Despite the government’s crackdown,
the main Chinese exchanges, which appear

to be shut down within China, have continued

to provide trading services to Chinese investors

via a broker-dealer network (over-the-counter),
where many ‘self-media’ companies and individuals
play a role in advertising and promoting ICO
projects through social media , such as social

media public accounts and other discrete channels.
Consequently, with the boom of Bitcoin, ICO
activities were intensified in the first five months of
2018, with around 537 ICOs raising USD 13.7 billion,
according to a PwC report.

As aresult of those loopholes, the regulatory
measures have been reinforced. In 24 August
2018, Chinese regulators, led by the Central Bank
and the Ministry of Public Security, issued another
statement on the risk of illegal fundraising in the
name of cryptocurrency or blockchain. Further to
the declaration, service providers shut down many
social media accounts promoting cryptocurrencies,
access to overseas websites of domestic exchanges
was blocked, and even hotels and restaurants
stopped hosting events for ICOs.

In addition to the hostile stance of the

Chinese authorities, the 2018 cryptocurrency
crash significantly changed the market,

with a plummeting number of ICOs and the
reshuffling of key players. The surviving exchanges
and investors are now hoping to grow markets

in other territories which are, at best, friendly,

and at worst, not yet regulated.
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Popularity of cryptocurrencies in Africa

The African continent, especially the private
sector and consumers, are known to be keen

on financial technologies. As regards virtual
money, cryptocurrencies have been used with
varying degrees of enthusiasm depending on the
country. The leading countries in terms of use and
ownership of cryptocurrencies are South Africa
and Nigeria, which are among the world’s top 15.

Virtual money is particularly appealing to the
population and entrepreneurs. Several factors
make cryptocurrencies attractive in Africa. Only

a small fraction of the population has access to
bank accounts. When they do, the holding and
transaction fees are often two to three times higher
than in other countries. For similar reasons,
Africa has been the world leader in mobile money,
which allows payments and transfers using a
simple (not necessarily smart) mobile phone,
without a bank account or internet connection.
The double-digit inflation rate in some African
countries is also a contributing factor.

Beyond the use of Bitcoin and other imported
currencies, new currencies have started
mushrooming throughout Africa. To some,

in the West African Economic and Monetary
Union countries, the creation and use of
cryptocurrencies is seen as an opportunity

to achieve monetary independence from the
CFA Frangc, an increasingly controversial
post-colonial currency that is about to be
renamed ‘Eco’. A Cameroon secessionist group
has created the AmbaCoin which is intended
to be the currency of the state the militants want
to create. Currency exchange platforms are
also multiplying on the continent.

The authorities’ position: ban,
laissez-faire, wait and see, regulate

Some countries, such as Namibia and Algeria, have
imposed a clear ban on the use of cryptocurrencies.
For example, the 2018 Algerian Finance Act
provides that “the purchase, sale, use or possession
of so-called virtual money is forbidden”.

Hogan Lovells

Like the Chinese government, the African
authorities are aware of the risks linked to the
use and trading of cryptocurrencies such as
scams, Ponzi schemes or cyber attacks with the
impossibility to trace the authors of such acts
owing to the encrypted nature of the operations.

Other countries, which had initially adopted

a ‘wait and see’ approach, have recently made
public statements expressing their opposition to
cryptocurrencies. For example, in November 2019,
the Bank of Tanzania issued a public notice on
cryptocurrency stating: “this is to advise members
of the public against trading, marking marketing
and usage of virtual currency because doing so is
contrary to existing foreign exchange regulations.”

In September 2019, a similar statement was issued
by the Ugandan Finance Minister. A few weeks
earlier, the Governor of the Burundi Central Bank
declared: “virtual money, otherwise known as
cryptocurrency, is neither regulated nor issued or
guaranteed by any government or central banks.
Therefore, it is not legal in Burundi”. In January
2020, the Bujumbura crypto money company
Crowd1 was raided and over 300 people were
arrested, 17 of which were placed in custody for
suspected fraudulent activities.

Other central banks have declared that using

or trading virtual money is not allowed, but
used a language that denotes a certain level

of tolerance. Ghana is an interesting example.
Its central bank stated, without using the

words ‘illegal’ or ‘forbidden’, that the use

of cryptocurrency was not licensed but,

at the same time, the central bank was exploring
how to regulate such technology in a way that
benefits the country:

“While the Bank of Ghana acknowledges the
enormous potential in the blockchain technology
and how that can significantly transform the
payments system landscape and promote financial
inclusion, we are assessing with stakeholders

and other international partners how the
subsequent use of the blockchain technology

into digital currencies would fit into the global
financial and payments architecture. The public
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is therefore strongly encouraged to do business
with only institutions licensed by the Bank of
Ghana to ensure that such transactions fall under
our regulatory purview”.

Ghana is one of Africa’s leading countries with
regard to fintech and cryptocurrencies. It can be
anticipated that an overnight strict ban could have
adverse consequences on the country’s economy.

In Senegal, where cryptocurrencies are currently
used to a lesser extent, the Government has backed
the creation of the ‘Akoin’, a virtual currency to be
used in Africa and primarily in a smart city to be
built near Dakar at the initiative of the entertainer
and entrepreneur Akon.

As regards Nigeria and South Africa, the authorities
have been taking actual steps to regulate
cryptocurrencies. In August 2019, the FinTech
Roadmap Committee of the Nigerian Capital
Market was approved. The report provides that the
country’s Securities and Exchange Commission
(SEC) needs to decide on its preferred classification
of cryptocurrencies between commodities,
securities or currency. The recommended
classification is either as commodities or securities
but not as currency. The report also suggests that
the SEC should be responsible for the regulation

of virtual financial assets exchanges and develop

a framework around it.

South Africa has been proactive in its effort to
regulate the cryptocurrency industry after a series
of consultations with the stakeholders in the
fintech and banking industries. The authorities are
looking to issue regulations in 2020.

Some grey areas and open doors
to regulations

On a global scale, the use of cryptocurrencies

is largely unregulated, even though some efforts
are being made to design a legal framework

in some countries and on an international
basis. For example, it was announced, at the
January 2020 World Economic Forum in Davos
that an international consortium of public and
private stakeholders, such as banks and NGOs,
would be put in place to draft guidelines for
cryptocurrency governance.

With regard to China, we have seen that the
country has not opted for a light regulatory
framework with a regulatory sandbox for
cryptocurrency but rather for a stringent
centralised system, which is consistent

with China’s political culture and its overall
development strategy. Following the logic of
centralisation, as well as the efforts to develop
blockchain-related technology to a high level
of sophistication, the Chinese Government is
considering adopting a state digital currency.

In Africa, where cryptocurrencies could be

more beneficial than on other continents, only
few countries have unambiguously prohibited
cryptocurrencies. Others have warned against
their use and countries such as Burkina Faso,
Niger, Mali, the two Congos and Guinea have

not expressed any firm position so far. Investors
locally and internationally could view the absence
of formal prohibition as an opportunity to develop
their business provided that their activities are not
in conflict with the local regulations and they also
prepare themselves in the event of an overnight ban.

1

Aissatou Sylla

Senior Associate, Paris
T+33153674747
aissatou.sylla@hoganlovells.com

Ying Lou

Associate, Paris
T+3315367 3874
yinglou@hoganlovells.com
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Nigeria’s new bill embraces modern arbitration

The past decade witnessed remarkable developments in the law and practice of
arbitration in Africa. In view of current happenings across the continent, there are already
indications that this new decade will not be any different, with a number of African
countries (including Nigeria) already in the process of enacting new arbitration laws.

The bill amending the Nigerian Arbitration

and Conciliation Act (the “Bill”) is particularly
welcome and long overdue, especially in view of
Nigeria’s continued role and tremendous potential
both in the continent and in global business.
Recent reports and statistics released by leading
institutions like the London Court of International
Arbitration (“LCIA”) and International Chamber
of Commerce International Court of Arbitration
(“ICC”) show an increase in the number of
international arbitrations involving Nigerian
parties. These reports also show that there has
been an increase in the number of parties from
Africa, with Nigerian parties taking the lead.!
Moreover there have been a number of innovations
in the international arbitration sphere since the
enactment of the existing Nigerian Arbitration
and Conciliation Act (the “Act”) in March 1988.

In view of recent developments across the globe
and the signing of the African Continental Free
Trade Agreement, it has been projected that there
will be a further increase in investment activities in
Africa, which will further contribute to an increase
in the settlement of disputes by arbitration across
the continent — the Bill could therefore not have
come at a better time.

Key provisions in the Bill

The Bill is largely based on the UNCITRAL
Model Law 2006. Accordingly, this article will
only highlight and discuss key provisions in the
proposed law.

1. Limitation period

Under the existing limitation law in Nigeria,

an action to enforce an arbitration award has

a six-year limitation period calculated from the
date the cause of action accrued. While many
jurisdictions calculate the limitation period

from the date of the breach of the arbitration
agreement (failure to honour the resulting award),

the Nigerian Supreme Court in City Engineering
Nigeria Ltd. v. Federal Housing Authority held
that the limitation period is calculated from the

date that the cause of action accrued (date of the
event that necessitated the arbitration proceedings).
The implication of this decision is that with respect
to arbitration proceedings conducted under the Act,
the limitation period runs even during the period

of the arbitration proceedings.? The effect of this is
that where there are lengthy arbitration proceedings
coupled with lengthy periods where the losing party
pursues annulment proceedings or seeks to set
aside the arbitral award, a successful party may lose
its right to enforce the award in Nigeria.

Fortunately, the Bill seeks to clarify the position in
City Engineering Nigeria Ltd. v. Federal Housing
Authority by providing that, in computing

the time for the commencement of proceedings

to enforce an arbitral award, the period between
the commencement of the arbitration and the date
of the award shall be excluded.

2. Award Review Tribunal

The Bill establishes a second tier tribunal known
as the Award Review Tribunal to deal with any
application by an aggrieved party to review

an arbitral award on any of the new grounds
highlighted in section 5 below. This is however
an opt-in provision.

Unless parties to an arbitration proceeding agree
otherwise, the Bill proposes that the Award Review
Tribunal will consist of the same number of
arbitrators as the arbitral tribunal that determined
the dispute at first instance. The Bill allows parties
to agree on the procedure to be followed by the
Award Review Tribunal, failing which the Award
Review Tribunal would conduct its proceedings

as appropriate and will be expected to render its

1 Forexample, in the LCIA 2018 Annual Casework Report, not only did Nigeria have the highest number of parties from Africa, casework data show
statistical rises in the number of parties from Nigeria - from 1.3% in 2017 to 2.8 in 2018.

2 The Arbitration Law of Lagos State 2009, however, provides that for the purpose of computing the time within which an enforcement application
must be brought, the limitation period begins to run from the date of the award and not before.



14

decision in the form of an award within 60 days
from the date on which it is constituted, thus
creating certainty for parties.

Where the Award Review Tribunal has set aside
the award in whole or in part, a party has the right
to apply to the court to review the decision of the
Award Review Tribunal. Where the Award Review
Tribunal has affirmed an award in whole or in part,
an application to the court to set aside the award
of the first instance tribunal or the Award Review
Tribunal as the case may be, may only be made on
the grounds of public policy or arbitrability, which
are somewhat limited grounds.

By opting for this provision, parties insulate
their dispute from systemic problems, including
the congestion and delays in the administration
of cases at the Nigerian courts.

3. Third-Party Funding (“TPF”)

Historically, the concepts of “champerty”

(the maintenance of an action in exchange

for a share in the benefits of the proceedings)
and “maintenance” (the giving of assistance

or encouragement to a litigant by a person

who has neither an interest in the proceedings

or any other motive recognised by law as justifying
interference) prevented the use of TPF. However,
there appears to be a growing, global trend
towards permitting the use of TPF in arbitration
proceedings. The Act makes no reference to

TPF and as such it has been generally argued
that TPF is presently not permitted in a Nigerian
seated arbitration.

Following the trend in other common law
countries like Hong Kong and Singapore, the Bill
incorporates a TPF provision potentially heralding
a new dawn in the practice of arbitration in
Nigeria. When the Bill is eventually passed into
law, the torts of maintenance and champerty will
no longer apply in relation to third-party funding
of arbitration in Nigeria.

While TPF will definitely benefit Nigerian

parties, especially small and medium scale
businesses, it potentially gives rise to a host of
complex procedural and ethical issues, including
confidentiality, conflicts of interest, legal privilege,
disclosure and attorney-client relationship,

for which proper regulation is required.

Hogan Lovells

4. Emergency arbitrator

The Bill introduces an emergency arbitrator,
providing a party requiring urgent reliefs

to submit an application for the appointment

of an emergency arbitrator to any arbitral
institution designated by the parties, or failing
such designation, to the court. This should be
done at the time of filing a request for arbitration
or after filing the request for arbitration but prior
to the constitution of the arbitral tribunal.

If the relevant arbitral institution or court
determines that it should accept the application
for the appointment of an emergency arbitrator,
it is expected (unless the parties otherwise agree)
to appoint an emergency arbitrator within two
business days of the date on which the application
is received. Any decision of the emergency
arbitrator is to take the form of an order and must
be made within 14 days from the date on which
the file is received by the emergency arbitrator.
The Bill also allows parties to conduct emergency
proceedings through a meeting in person,

by video conference, telephone or similar means
of communication.

By stipulating such short timings and allowing
teleconferencing hearings, the Bill will improve
the accessibility of practical interim relief in
time sensitive circumstances. This is particularly
applicable in construction related disputes,
which are often plagued with delay.

5. Grounds for setting aside an award
Under the existing Act, a party may apply

to set aside an award where an arbitrator

has misconducted him/herself or where the
arbitral proceedings, or award, have been
improperly procured.

Unfortunately, the Act does not provide guidance
on what amounts to misconduct or improper
procurement, thus leaving the courts with

wide discretion.

The Bill replaces the current grounds for setting
aside awards with the clearer grounds contained
in the UNCITRAL Model Law 2006. By virtue

of this provision, recourse to a court against an
arbitral award may be made only by an application
for setting aside under any of the following
grounds: legal incapacity, invalid arbitration
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agreement, lack of due process, exceeding the
scope of the submission, procedural irregularity,
arbitrability and public policy.

This amendment will be a breath of fresh air
to arbitration users long frustrated by the
never-ending debate as to what constitutes
“misconduct” and “improper procurement”.

6. Interim measures

Unless otherwise agreed by the parties, the Bill
empowers an arbitral tribunal to grant interim
measures at the request of a party. The exercise of
this power is subject to conditions, which the party
requesting for the interim measure is expected

to satisfy. The Bill also provides that a party may,
without notice to any other party, make a request
to the arbitral tribunal for an interim measure,
together with an application for a preliminary
order directing a party not to frustrate the purpose
of the interim measure requested.

The Bill also empowers the arbitral tribunal
to modify, suspend or terminate an interim
measure or a preliminary order it has granted or,
in exceptional circumstances and upon notice to

the parties, on the arbitral tribunal’s own initiative.

This includes where important facts were
concealed from the arbitral tribunal, the measure
or order was fraudulently obtained, or facts come
to the knowledge of the arbitral tribunal, which,
if known, at the material time, would have led to

the tribunal refusing to grant the measure or order

Conclusion

Overall, aside from the operative changes, many
of the amendments broadly seek to modernise

the Act with language and tools now widely
prevalent in modern-day international arbitration
proceedings. The Bill, if successfully enacted and
implemented, will bring Nigeria’s arbitration law
and practice in line with the global arbitration
landscape of today, and indeed contribute to
ongoing efforts to make Nigeria a more attractive
and viable arbitration seat.

Ademola Bamgbose

Associate, London

T +44 207296 2881
ademola.bamgbose@hoganlovells.com

Eniola Asaolu

Trainee, London

T +44 207296 5893
eniola.asaolu@hoganlovells.com

*This article was first published on the PLC Arbitration Blog on 20 February 2020,
and is reproduced with kind permission of the publishers
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The choice of a Mauritian arbitral institution

On 12 November 2019, the Mauritius International Arbitration Centre (“MIAC”) hosted an
event to celebrate its relaunch following the termination of the institution’s joint venture
with the London Court of International Arbitration (“LCIA”) in July 2018. Like many other
arbitral centres that have emerged across Africa, the MIAC aspires tobecome the top
dispute resolution centre for the region. Its Mauritian competitor is the dispute resolution
arm of the Mauritius Chamber of Commerce and Industry (“MARC”).

From the perspective of commercial contract
drafters who opt for arbitration in their dispute
resolution clauses, the trend in the development of
numerous regional arbitration centres makes the
selection of the right institution and its procedural
rules an increasingly sophisticated exercise.

The governing structure, costs and arbitration
rules of each institution are factors that affect

its suitability to administrate a dispute. Perhaps
more importantly for cross-border matters is

the diversity of members of the decision-making
body of the arbitral institution, and their ability

to appoint arbitrators who have a practical
familiarity with the jurisdictions and commercial
cultures in which a particular dispute arises.

In that respect, much has been said about the
under-representation of African arbitrators in
matters with an African interest. The commitment
of regional institutions to address this concern
makes them more “sellable” during the
negotiation of an arbitration clause.

Despite the competition, the two Mauritian
arbitral institutions have the potential to

attract a great deal of interest in Africa and

Asia on the back of the credibility of Mauritius
as a well-developed arbitration jurisdiction and
the only “safe seat” of arbitration in Africa that is
identified in Delos’s Guide to Arbitration Places.

The LCIA-MIAC arguably put Mauritius
on the map

The development of arbitration in Mauritius

for the resolution of cross-border disputes is
closely related to the level of foreign investment
which is channelled through Mauritius to finance
operations in Africa and Asia across various
sectors. These investments are made through
special purpose vehicles (“SPVs”) incorporated
in Mauritius. This cluster of the financial services
industry of Mauritius started thriving about

10 to 15 years ago. The arbitration clauses that
were drafted in the constitution of these SPVs

or shareholders’ agreements at the time of raising
the investments refer mostly to LCIA, Singapore
International Arbitration Centre (“SIAC”) and
International Chamber of Commerce (“ICC”)

for the administration of disputes arising

from or in connection with those agreements.
This explains why these institutions are most
seen in practice as being the ones administering
Mauritius-related disputes.

However, the establishment of the LCIA-MIAC
Arbitration Centre in 2011 helped to “regionalise”
arbitration. It was a welcomed effort by both
local and international parties, and a strong
contender for reference in arbitration clauses.
The LCIA-MIAC organised regular conferences and
seminars which were hugely successful, including
the ICCA Congress in 2016. Although not many
disputes are known to have been administered
by the LCIA-MIAC during its seven year
existence, the reference to the institution and

its rules in arbitration clauses received much
traction. After the termination of the LCIA-MIAC
joint venture in July 2018, the LCIA took over

the administration of disputes arising out of
agreements that referenced the institution.

The rise of the MARC and the coincidental
termination of the LCIA-MIAC partnership

Although established in 1996, the MARC
experienced a new level of success when

it revamped its structure in 2017 and issued

a sophisticated set of procedural rules in 2018,
a few months before the termination of the
LCIA-MIAC joint venture.

The institutional set up of MARC is on par

with its international competitors: its permanent
secretariat is headed by Dipna Gunnoo (previously
Counsel at the defunct LCTA-MIAC Arbitration
Centre), the MARC Court is headed by Neil Kaplan
QC and composed of eminent practitioners from

a diversity of jurisdictions in Africa, Asia and
Europe, and its Advisory Board also consists
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of internationally renowned experts and is chaired
by Sarah Grimmer, the Secretary-General of the
Hong Kong International Arbitration Centre
(“HKIAC”). Further, its administrative costs

and arbitrator fees are relatively inexpensive

as compared to its international competitors.

A further potential attraction is its modern set

of arbitration rules, which provide an emergency
arbitrator procedure, a small-claims expedited
procedure, summary dismissal of claims or
defences, disclosure of third party funding or
insurance, and an optional appeal procedure.

While the familiarity with the MARC structure
and rules has won over a fair portion of the local
market, it is unlikely to have yet achieved the
same level of traction as the defunct LCIA-MIAC
Arbitration Centre with international practitioners.
To some extent, the MARC is perceived as an
acceptable choice for Chinese investors who are
looking for a low-cost alternative to the established
(but expensive) international institutions. The
factors that contribute to that perception are the
co-operation agreement entered into between the
MARC and the Shenzhen Court of International
Arbitration in 2017, the MARC’s participation in
the Hong Kong Arbitration Week in the last two
years, the fact that the Chinese market is generally
less familiar with (and thus less impressed by)

the big international arbitral institutions, and the
appointments of Neil Kaplan QC (based in Hong
Kong) as President of the MARC Court and Sarah
Grimmer (the Secretary-General of the HKIAC)

as first chair of the MARC Advisory Board.

While it is true that the MARC is a low-cost
alternative to the international brands, the
perception that it primarily appeals to the
Chinese market is, in our experience, inaccurate.
If anything, the appointments of Kaplan and
Grimmer, who both played an important role

in the establishment of the HKIAC, are viewed as
an effort to replicate the Hong Kong success story
in Africa. Further, MARC clauses are commonly
inserted in commercial agreements with an
African, Asian or French interest across various
sectors. The institution has also administered

a fair number of disputes arising from those
agreements in recent years, ranging from USD 2
to 20 million in size of claims.

Hogan Lovells

The promising relaunch of the MIAC

MIAC’s new offering is not vastly different from
that of the MARC. It has an Advisory Board
composed of eminent practitioners and headed
by Emmanuel Gaillard. It is understood that

the Advisory Board provides policy advice

to the Secretariat, supporting the institution’s
adherence to international standards. The MIAC
is also managed by a board of directors that

is not involved in case management and is
headed by Salim Moollan QC, a well-known
arbitration practitioner and arbitrator of
Mauritian extraction. Its arbitration rules

are closely based on the UNCITRAL Arbitration
Rules, which lack the innovative features of the
MARC Rules — such as an emergency arbitrator
procedure, a small-claims expedited procedure,
and the disclosure of third party funding or
insurance — but are nevertheless tried and tested
internationally. What further differentiates
MIAC is the financial support of the Mauritian
government (with reportedly a guarantee of non
-interference), as well as its continued strategy
to leverage its relationship with an international
arbitral institution, which is today the PCA.

In that respect, the MIAC’s secretariat is led by
two co-registrars who are also Legal Counsel

at the PCA, and the Secretary-General of the
PCA serves as the appointing authority.

It is still very early to gauge the interest of the
market to refer to the MIAC in arbitration
agreements. With an offering which is on par

with that of the MARC, the choice of MIAC as

an alternative institution will most likely depend
on the extent to which it promotes itself to

the international investment community and
arbitration practitioners. In the past, MIAC’s
marketing efforts did not go unnoticed. The recent
establishment of a Practitioners’ Group is also
aimed at fostering the institution’s relationship with
the local and international arbitration community.

It is particularly interesting that while, on the one
hand, the MIAC relies on its relationship with the
Mauritian government and the PCA as evidence
of its credibility and stability, on the other hand,
the MARC puts forward its absolute political and
institutional independence as a stronghold of its
mission to represent and be use